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Overview
Cases Filed in Last 12 Months in Virginia
 Disability 79
 Wrongful Termination 76
 FLSA 74
 Race 74
 Retaliation 60
 Age 37
 Contract 29
 Gender 28
 Sexual Harassment 27
 Hostile Work Environ. 27
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OVERVIEW (cont’d)
Cases Filed in Last 12 Months in Virginia
 FMLA 27
 Pregnancy 17
 ERISA 17
 Assault/Battery 13
 Religious 10
 Harassment 9
 Equal Pay 6
 Defamation 5
 USERRA 4
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MISCLASSIFICATION

 Independent Contractor status instead of
employee.

 Believing that salary equals exempt and
forgetting about the other qualifying tests.
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ADA INTERACTIVE PROCESS

 Ignoring potential employee problems that
may be health-related and not
understanding how to address.

 Failing to accommodate employees with
reasonable accommodations.

 Failing to address accommodation issues
early.



6

ANNUAL REVIEW

 Each annual review period the employer
should:
1. Review the employee’s FLSA classification

exempt/non-exempt.
2. Review and revise the job description to make

sure essential functions are defined and listed
first.  If they are not first, then they must not
be important.

3. Make sure the employee has their job
description each review period.
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DOCUMENTATION

 First, re-read The One Minute Manager.
 Learn to correct verbally and quickly; don’t

wait!
 Make a management note of date and what

was said.
 Commitment to correct – more positive than

written warning.
 Once the situation moves to documentation,

the relationship changes.
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DOCUMENTATION (cont’d)
 Make sure that once the situation moves to

focusing on correction there are no mixed
messages.

 Conflicting messages make good cases for
the employee.

 Create a timeline and keep that timeline.  It
shows where you may have missed a step in
communication.

 A timeline helps you evaluate potential
retaliation issues as well as cat’s paw issues.
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DOCUMENTATION (cont’d)

 Once the employee gets a documented
warning or a PIP everyone knows the
relationship is declining and/or over.

 At this point, the employee is documenting
the employer.
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HARASSMENT

Top mistakes managers make:
 Ignoring conduct that does not qualify as technical

harassment.  Believing it was not unlawful.
 Ignoring conduct from a top producer because they

are an “equal opportunity harasser.”
 Believing the employee found the conduct

welcome.
 Ignoring conduct from co-workers who seem to be

in the same protected classification.
 Forgetting that “everyone” laughs at the boss

because he/she is the boss.
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SEVERANCE AGREEMENTS

 You have not updated your agreement
since 1999.

 EEOC and NLRB directives have changed
the scope of these documents.
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EMPLOYMENT AGREEMENTS

 You have not updated your non-compete
since 1999.

 You do not have the Defend Trade Secrets
Act provision that will make it much easier
for you to go to court to get your intellectual
property and trade secrets back from
terminated employees.

 You still require two-weeks’ notice, when
you want an at-will relationship.
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INTERVIEWS

 You have not updated your application since
1999.
 It still asks if employees are physically able to

do the job.
 It still asks for dates of high school graduation.

 The interviewer then says – “why are you
interested in this job when your runway is so
short?”

 You fail to train your interviewers.
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TERMINATION

Failing to consider the following:
 Wage and hour (FLSA) (misclassified

employee?).
 NLRA (non-union concerted activity).
 Unlicensed software on your system?
 Race.
 Color.
 National origin.
 Religion.
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TERMINATION (cont’d)
 Sex (including pregnancy).
 Citizenship.
 Disability (perceived/associated).
 Age.
 Marital status.
 Equal pay/pay discrimination.
 Genetics.
 Retaliation/participation.
 Safety violations (OSHA).
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TERMINATION (cont’d)
 Workers’ compensation.
 Military leave (USERRA).
 Va. Fraud Against Taxpayer Act (whistleblower).
 Sarbanes-Oxley Act (whistleblower).
 Medical leave (FMLA).
 COBRA.
 ERISA (health/retirement).
 Termination rights (WARN).
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TERMINATION (cont’d)
 State law claims:
 Emotional distress.
 Assault and battery.
 Negligent supervision/hire/retention.
 Contract or at-will.
 Non-compete.
 Wrongful discharge.
 Defamation.
 Religious intimidation.
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TERMINATION (cont’d)
Failing to follow the primary principal of
employment law:

I’ve learned that people
will forget what you said,

people will forget what you did,
but people will never forget
how you made them feel.

Maya Angelou
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Questions?
Karen S. Elliott, Esq.
Eckert Seamans Cherin & Mellott, LLC
SunTrust Center
919 East Main Street, Suite 1300
Richmond, VA  23219
(804) 788.7762  |   kelliott@eckertseamans.com
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