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Disclaimer
This presentation is similar to any other seminar designed to provide
general information on pertinent legal topics. The statements made and any
materials distributed as part of this presentation are provided for
educational purposes only. They do not constitute legal advice nor do they
necessarily reflect the views of Allianz Worldwide Partners or any of its
attorneys other than the speaker. This presentation is not intended to
create an attorney-client relationship. If you have specific questions as to
the application of the law to your activities, you should seek the advice of
your legal counsel.
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What three years of law school will get you

IT DEPENDS

Who should management call?

My personal philosophy is “when in doubt, go to HR.”

Employee Relations/Associate Relations
HR Generalists

Have the training and experience to assist managers with employment
issues.

Don’t go it alone.
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Right to Work

In the mid 1940's, many states enacted right-to-work laws prohibiting
forced union membership and payment of forced union dues as a
condition of employment. Specifically, these laws state that employment
may not be denied on the basis of one's union membership.

Not to be confused with at-will employment.

At-Will Employment

In the absence of an employment contract, either party may terminate the
employment relationship “at-will on giving reasonable notice of its intention
to do so.”

At-will employment offers maximum flexibility to an employer and an
employee.

Therefore, an employee can leave his or her employment for “any reason
or for no reason,” and “by the same token, the employer is free to
terminate the employment relationship without the need to articulate a
reason.”

Easy, right?

At-Will Employment

Terminating an employee for “no reason” is not a good practice.

If employee files a discrimination complaint, then the employer will be
compelled to provide its “legitimate non-discriminatory reason” for the
actions it took.

Simply relying on at-will employment can be a dangerous, and expensive,
proposition.

Four Rules -- Employment Lawsuit Defense

1. Be fair and show good faith.
2. Consistently apply good policies.
3. Document, document, document.  “If it’s not in writing, it didn’t

happen.”
4. Train.
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Managing Terminations

Start at the beginning.

Know who you are hiring.

Try to hire individuals who are most likely to succeed in a particular
organization.

Carefully vet candidates – prior work history, educational background, “fit.”

Managing Terminations

Though a termination is not on the employer’s mind at the time when an
employee is first hired, employers must craft legal agreements with a
potential “parting of ways” in mind.

Confidentiality Agreements
Trade Secret Agreements
Non-Competition Agreements
Non-Solicitation Agreements

Managing Terminations

Be consistent.

One of an employer’s best defenses in an employment discrimination
lawsuit is a well-documented story about the plaintiff’s performance
problems and the company’s efforts to help the employee succeed.

Important to document (and speak with employees about) inadequate
quality of work or other job-related problems before a situation rises to the
level of a termination.

Employers should follow progressive discipline policies that are similar for
all employees.

Keep HR files updated.

Managing Terminations

The termination of an employee is a significant event. A prudent employer understands that there should
be a basis for the termination of employment, which hopefully is supported by documentary evidence. The
employer should also have some basic information about the employee before the decision is made.
Information to have about the employee before the decision to terminate is made/finalized:
• Name
• Position held
• Approximate salary (how quickly will employee be able to replace the salary)
• Date of Hire
• Name of Supervisor
• Shift
• Member of a protected category (member of a minority group, over age 40, have a
medical/psychological condition, in the military)
• Does the employee have an employment contract or offer letter which made promises
impacted by the termination?

What is the legitimate, business reason for the termination of employment?

Who is making the decision to terminate?  Anyone else reviewing/approving the decision?
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Managing Terminations

If the termination is for a violation of policy (e.g., attendance, fighting, falsifying a time card):

• Is the policy which was violated written?
• If so, does the policy clearly prohibit the conduct at issue and does it says termination of employment
may result from a violation?
• What is the proof of the violation of policy?  Are there witnesses?  Is the violation documented?
• Were there prior warnings about the conduct?
• If there are no prior warnings, is the conduct sufficiently egregious that termination in the first instance
is appropriate?
• Is this a violation of policy which warranted an investigation (like a claim of conduct which violated the
sexual harassment policy)?
• If so, are there notes or a report of an investigation?
• Do the notes or report support the conclusion that the employee about to be terminated violated the
policy?
• Was the employee asked about the violation of policy and given an opportunity to explain?
• Are there any other employees who have been terminated for a similar violation of policy? (This will
be important if an employee who is a member of a minority group complains that others engage in the same policy
violation but he was the only one terminated.)
• Are there other employees who have not been terminated for the same policy violation but maybe
have only been warned? (It is important to actually look at the records to see what they reflect before the
termination decision is finalized.)

Managing Terminations

If the termination is for poor performance:

• In what way is performance inadequate?
• What is the documentation of poor performance?  Are there any warnings?
• Look at the annual performance reviews for the last three years.  Do they
support that performance was poor?
• Are there other employees who hold the same position?  If so, is there
documentation to support that this employee’s performance is worse than other
employees?
• Have other employees been terminated for poor performance?  Are there
other employees whose performance is about the same who have not been
terminated?
• If the employee has not received a written warning advising that employment
would be terminated if there is not significant improvement, is there a reason the
employee cannot be given that warning now and told performance will be reassessed
in 60 days?
• Does the company use Performance Improvement Plans?

Managing Terminations

Medical/ADA/FMLA/ Workers Compensation:

• Has the employee been on a maternity, medical or other FMLA
leave?
• If so, what are the periods they were out of work during the last
three years?
• Has the employee requested an accommodation?  If so, was the
request granted and what was the accommodation?
• Has the employee advised that there would be a further leave
needed or a further accommodation?

Managing Terminations

Complaints:

• Has the employee made any complaints in the past three years?
Complained of being treated differently than others, of comments being
made, of unfairness or of any illegal activity or wrongdoing by the
employer (e.g., not treating residents properly, not following government
policy, etc.)?
• If so, what was the complaint, to whom was it made, when was it
made, what action did the company take as a result?
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Termination Meeting

• Who will be present at the meeting at which employee is
terminated?
• What will be said?
• When and where will the meeting take place?
• How will the employee take the personal items which may be
work?

Preparing for the termination meeting

Informing an employee that they will no longer have a job with the
company is a difficult task and must be handled in a professional and
human manner.  If done well, people will feel that they have been treated
with dignity, and their self-esteem will have been protected.

Being well prepared for the termination meeting will ease your anxiety,
help you to be more effective in handling the employee who is leaving, and
will minimize the possibility of litigation.

Preparing for the termination meeting

1. Time and location of the meeting:  Arrange for a private setting away
from the department.  Plan on meeting early in the week and early in
the day so that follow-up support can be scheduled immediately
afterward.  Never conduct on a Friday.

2. Benefits/Transition information:  make sure you have to provide to the
employee.

3. Prepare your script:  Know what you will say about the action being
taken, the reason, when and how it will happen.

4. Security issues:  Consider what time makes the most sense for
employee to return company identification and access keys based on
the department’s particular needs.

Preparing for the termination meeting

5. Anticipating reactions:  Practice dealing with the reactions of anger,
shock, denial, and silence so that you will know how to deal effectively
with each employee.

6. Structured next steps:  Coordinate Security and HR meetings with
appropriate people.

7. Preparing yourself emotionally:  Telling another human being that they
no longer have a job is not easy or comfortable for most people.  It’s
natural to feel anxious, awkward, inadequate, or guilty about being the
bearer of the news.  Expecting discomfort and accepting it is party of
the preparation.  So is the script planning because it allows you to
deliver the message in the most professional and humane way
possible.
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Conducting the termination meeting

Delivering the message
Do’s
1. Invite the person to sit down
2. Get right to the point
3. Be clear about the action taken
4. State why, what and when
Don’ts
1. Say “Good morning, good to see you.”
2. Use humor
3. Be apologetic
4. Engage in small talk

Conducting the termination meeting

Managing Reactions
Do’s
1. Listen
2. Wait for employee response
3. Restate message if necessary
4. Keep to the script
5. Provide structure
Don’ts
1. Defend, argue, justify
2. Discuss other employees
3. Use platitudes or gratuitous comments
4. Try to minimize or offer false hope

Conducting the termination meeting

Structure Next Steps
Do’s
1. Clarify official separation date
2. Review separation package
3. Explain logistics for leaving the company
Don’ts
1. Allow the meeting to go on too long
2. Make promises you can’t keep

Administrative Matters – post termination

• Notify network administrator so that computer access can be
curtailed.
• Arrange for routing of email and phone calls.
• Disable access to the building.
• Collect company property.
• Determine accrued unused vacation and pay out at time of
termination.
• Determine final pay so that it can be paid at time of termination.
• HR to prepare letter on benefits (if not already provided at
termination meeting).
• Repayment of any advances.
• Make sure you have current address on termination.


