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WORKFORCE ISSUES:
WHAT LAWS DO WE FOLLOW NOW?

WHO’S ENFORCING THEM NOW?
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Presented by:

INTRODUCTION

Myth:
The belief that a new administration might be an
easy ride regarding regulation and enforcement.

INTRODUCTION (cont’d)

Reality – It may be Even More Complicated than
Ever:

You may not have agreed with the line drawn by the prior
administration, but you basically knew where it was.
Because you knew where it was, you could plan processes
to manage the risks.  Now, that “line” is ever-changing and
uncertain.

INTRODUCTION (cont’d)

State Laws:
 Individual states are pursuing “progressive”

agendas, where before, they relied on the
federal regulation.

 Thus, where there was consistency with the
federal agenda, there is now inconsistency
across 50 states.

 If you have workers in multiple states, the
number of laws for you to follow has multiplied,
not decreased.
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INTRODUCTION (cont’d)

Lawsuits:

 With low unemployment, fired employees
have an easier time finding new work, and
thus show less constraint about suing prior
employers.  The plaintiff’s bar often picks
up where federal regulators left off.

INTRODUCTION (cont’d)

Conflict Within Federal Agencies:
 One federal agency states it will follow the

prior administration’s agenda despite policy
pronouncements from the current
administration (Title VII and gender).

 Even within a single agency, different area
directors (wage and hour) state they will follow
interpretations that the current administration
has withdrawn (independent contractor
Administrator Interpretations).

WHERE ARE WE NOW?
HOW DO WE NAVIGATE

ALL OF THIS UNCERTAINTY?
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WHAT’S NEW TODAY?
(It will surely change tomorrow!)

EEOC Non-Harassment
Training

 ICE Access Issues
Title VII
 Sexual orientation
 Leave as

accommodation under
ADA

 Pregnancy
Discrimination Act

 Arbitration Agreements
 Wage & Hour

 Salary basis level
 Independent contractor
 Pay data
 Pay history bans
 Pay cards

OSHA Reporting
Wellness Notice

EEOC NON-HARASSMENT TRAINING

 EEOC
 Select Taskforce on Study of Harassment in

Workplace. Found workplace harassment
remains a persistent problem.

 New:  Training Program on Respectful
Workplaces
 Leading for Respect (Supervisors)
 Respect in the Workplace (for all employees)

See:  eeoc.gov/eeoc/newsroom/release/10-4-17.cfm

EEOC NON-HARASSMENT TRAINING
(cont’d)

 Goal
 Harassment prevention vs. Prior focus on

training on legal definitions and standards of
liability/avoidance of liability

 Focus
 Respect
 Acceptable workplace conduct.

EEOC NON-HARASSMENT TRAINING
(cont’d)

 Focus On:
 Compliance
 Workplace civility
 Bystander intervention training
 Stopping disrespectful and abusive behavior –

“stop improper behavior before it ever rises to
the level of illegal harassment.”
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EEOC NON-HARASSMENT TRAINING
(cont’d)

“…[W]orkplace incivility often acts as a
‘gateway drug’ to workplace harassment.”

Provide employees with specific skills they
need to act respectfully and to intervene
when they observe disrespectful or abusive
behavior.  Focus is now on what they should
be doing, not what you cannot do.

EEOC NON-HARASSMENT TRAINING
(cont’d)

Employer Q&A:
 https://eeotraining.eeoc.gov/accounts/register123

/eeoc/events/website/Q%20and%20A%20Harass
ment%20Prevention%20w-hyperlinks.pdf

Question:
 Is the EEOC going to find employers liable for

workplace bullying as a “gateway” to
harassment?

EEOC MANDATE
CONFLICTS WITH NLRB MANDATE
 Handbooks that promote general civility

codes and “no gossip” rules violate the
National Labor Relations Act because such
provisions chill a worker’s right to engage
in free speech in the workplace for the
purpose of mutual aid or protection.

 EEOC has suggested a joint guidance with
the NLRB.

ICE ACCESS

State Laws:
California:  Amid a perception of increased arrests
of immigrants based on illegal status alone (i.e., no
criminal record) and fear of I-9 audits due to
Deferred Action for Childhood Arrivals rollback.
 Judicial warrant required (not an administrative

subpoena/warrant).
 Access
 Social security numbers
 No re-verification
 Inform employees within 72 hours of an ICE audit
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ICE ACCESS (cont’d)

Know Your Rights Workshops:
 Unions (making limitation of employer

participation in ICE enforcement actions a
topic of collective bargaining).

ICE ACCESS (cont’d)

Training Guidance:
 ACLU
 National Employment Law Project

 http://www.nelp.org/publication/what-to-do-if-
immigration-comes-to-your-workplace/

ICE ACCESS (cont’d)

Training Guidance Focuses On:
 Employee rights regarding answering questions.
 Employee rights regarding showing ID.
 Difference between judicial vs. administrative

subpoena.
 Card to hand out regarding “I’m not speaking, I want an

attorney.”
 Definition of private area of company.
 Process in place to notify family members.
Employers should be careful that they are not
engaging in obstruction of justice.

TITLE VII – SEXUAL ORIENTATION

EEOC vs. Current Administration
 EEOC – Title VII covers sexual orientation.

EEOC still accepting sexual orientation bias
charges from states in every judicial circuit
and will do so until the U.S. Supreme Court
“tells us not to” or the Commission by a
majority vote changes its position.  It will take
three out of five votes to change LGBT
charges as a priority in the EEOC’s strategic
plan.
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TITLE VII – SEXUAL ORIENTATION
(cont’d)

 Current Administration - Title VII does not
extend to sexual orientation.  Reversal of
government’s policy of protecting transgender
workers from discrimination under Title VII.

 Courts
 7th Circuit – Title VII covers sexual orientation.
 11th Circuit – Title VII does not cover sexual

orientation.
Now that there is a division, the question will
most likely head to the U.S. Supreme Court.

TITLE VII – LEAVE AS
ACCOMMODATION UNDER ADA

 7th Circuit: Severson v. Heartland Woodcraft,
Inc.
 Wisconsin employee did not violate the ADA

when it fired a worker with a disability who
requested 2-3 months of leave after end of
FMLA leave.

 Court:
 ADA is anti-bias, not leave entitlement.  FMLA

is leave entitlement.

TITLE VII – LEAVE AS
ACCOMMODATION UNDER ADA (cont’d)

 To require additional leave raises the requirement
from “reasonable” to “effective accommodation.”

 An employee who needs long-term leave is
unable to work and thus isn’t entitled to
accommodation under the ADA.  At base, a
reasonable accommodation under the ADA is one
that allows the employee to perform the essential
functions of the job.

TITLE VII – LEAVE AS
ACCOMMODATION UNDER ADA (cont’d)
 EEOC/Employee:
 The EEOC thought that the 2-3 more months

of leave to recover from back surgery which
he had on the day his 12 weeks of FMLA
leave ended was reasonable under the
circumstances and should have shifted the
burden to the employer to show that granting
the leave would have imposed an undue
hardship on its business.
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TITLE VII – LEAVE AS
ACCOMMODATION UNDER ADA (cont’d)

 The EEOC holds that leave, or extended leave
as a job accommodation should be considered
when a worker’s doctor is able to estimate a
specific endpoint for the leave, the employee
asks for the leave ahead of time, and the
leave will likely enable the employee to fully
perform the job afterward.

TITLE VII – PREGNANCY
DISCRIMINATION/SEX DISCRIMINATION

 Caregiver Leave/Pregnancy Leave:
 Giving women greater caregiver leave than

men likely violates Title VII (sex
discrimination).

 Giving women greater disability leave/benefits
for pregnancy-related issues over all other
medical issues would likely violate Title VII
(sex discrimination).

TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

 The EEOC has been bringing multiple
enforcement actions against companies that
provide more favorable parental leave
benefits to mothers than to fathers, asserting
that this disparate treatment amounts to
discrimination on the basis of sex.

TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

 In Young v. UPS, the U.S. Supreme Court held
that while the PDA’s purpose was to prevent
employers from treating “pregnancy less
favorably than diseases or disabilities resulting
in a similar inability to work,” the law also does
not create a sort of “most-favored nation status
for pregnant women” such that no comparator
analysis could justify differentiation.
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TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

 The 11th and 5th Judicial Circuits have held that
breastfeeding is a sufficiently similar gender-
specific condition covered by the broad catchall
phrase included in the PDA, as only women can
breastfeed.  (Holding that the PDA covers more
than the condition of pregnancy, but pregnancy-
related conditions).  Therefore, taking adverse
actions based on a woman breastfeeding is
prohibited by the PDA.

TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

However, employers are not required to give
special accommodations under the PDA or Title
VII to breastfeeding mothers.  But if the
employer provides accommodations to other
employees with medical conditions, if they
refuse similar accommodations to the women
who are breastfeeding, that could constitute
discrimination under the PDA.
(Note:  The FLSA does have requirements for lactation
at work, but only for one year.)

TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

 Lactation:
At least one federal court has held that a female
employee (in California) who had served as a
surrogate and then expressed breast milk at work –
first for the intended parents and then for general
milk bank donations – was entitled to the
protections of the PDA and other provisions of Title
VII.  Based on the case’s reasoning, an employee
could conceivably claim protection as long as she
wished to continue expressing milk (which means it
could exceed beyond one year).

TITLE VII – PREGNANCY DISCRIMINATION/
SEX DISCRIMINATION (cont’d)

 Surrogacy:
Women bear children not only to add to their own
family, but they may also do so as an act of charity,
and even as a means to produce income (i.e., “for
hire”).  As the law currently stands, PDA
protections apply whether or not the employee’s
pregnancy-related condition is in connection to her
own child or to someone else’s.
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ARBITRATION

The U.S. Supreme Court is currently deciding whether
companies can require employees, as a condition of
employment to sign an arbitration agreement
regarding wages and other workplace disputes.

Stay tuned . . .

WAGE AND HOUR AND PAY ISSUES
 Exempt Salary Amount:
 Still waiting to learn whether the salary amount for

exempt status will be increased.  The comment
period closed on 09/25/17.

 The injunction was made permanent regarding
raising the salary level, with the court holding that
the increase was so high that it made the salary
level supplement the job duties.  There are three
requirements for exempt status:  the amount of the
salary, the salary basis (not reducing based on time,
quality or quantity of work), and the job duties.

WAGE AND HOUR AND PAY ISSUES
(cont’d)

 Exempt Salary Amount (cont’d):
 There is an ongoing appeal to the 5th Circuit of the

temporary injunction.  A complicated briefing over
issues has proceeded.

 Independent Contractor Status:
 While the federal government may have withdrawn

the prior administration’s strict economic realities
test for independent contractor status, employees
may still challenge through IRS, DOL and private
lawsuits.

WAGE AND HOUR AND PAY ISSUES
(cont’d)

 Independent Contractor Status (cont’d):
 NLRB found that the employer’s misclassification of

independent contractor status rather than employee
status was an unfair labor practice because it kept
the misclassified independent contractors from
collectively bargaining and therefore interfered with
their Section 7 rights to form a union.



10

PAY DATA COLLECTION

 Pay data collection through the EEO-1 has
been put on hold.

 This action effectively reinstates the “old” EEO-
1 form and sends the burdensome new pay
data components back to the EEOC for further
consideration.

 Employers must submit 2017 data on the old
EEO-1 report by March 31, 2018.

SALARY HISTORY BANS

 Several states and localities have been
enacting laws that prohibit employers from
asking job applicants about their salary
histories.  The efforts are aimed at reducing pay
disparities based on gender.
 Current states/territories:  Delaware,

Massachusetts, Oregon and Puerto Rico.
 Localities (regarding state or local governmental

employment):  Include: San Francisco, New York
City, Philadelphia, Pittsburgh and New Orleans.

PAY CARDS

 As of October 1, 2017, pay cards must comply
with the new regulations pursuant to the
Consumer Financial Protection Bureau
including:  there must be disclosures regarding
overdraft fees and having balances protected in
event the card is lost or stolen.

OSHA

 The compliance date has been pushed to
December 1, 2017, regarding the electronic
record-keeping rule that will require certain
employers to submit workplace injury and
illness records through a portal on the agency’s
website.  (All employers with 250 or more
employees or employers with at least 20
employees in high risk industries [i.e.,
manufacturing, construction] must comply.)
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WELLNESS NOTICE

 Remember to provide the following notice with
your open enrollment materials.

https://www.eeoc.gov/laws/regulations/ada-
wellness-notice.cfm

Required as of January 1, 2017.

WELLNESS NOTICE (cont’d)

 Wellness plans “30 percent incentives” challenged.
 A district court directed the EEOC to reconsider the 30%

incentives rule.  The court stated that the “EEOC failed
to offer a reasoned explanation for its decision to allow
plans and insurers to offer incentives of up to 30 percent
of the cost of self-coverage in exchange for an
employee’s participation in a wellness program.”

 The AARP had argued that the 30% incentives are
inconsistent with requirements of ADA and GINA that
wellness plan participation be voluntary and that
employees who cannot afford to pay a 30% increase in
premiums be forced to disclose their
protected information.
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